The evidence further revealed that the respondent had been
inspected by MSHA in 1979 at a different location and received
six citations which were all abated (Exh. P*-2).

Although there is conflicting testimony in this case as to
what was said by the parties on the date of the attempted
inspection, I find there is no dispute that the inspector was
refused the opportunity to inspect respondent's operation.  This
is an obvious violation of section 103(a) of the Act which
specifically provides that frequent inspections shall be made
without a requirement of advance notice and that the inspectors
have a right to entry to, upon, or through any mine.  On June 17,
1981, the United States Supreme Court held that the Mine Act
provides for nonconsensal warrantless inspections and that such
inspections do not violate the Fourth Amendment. Donovan v.

Dewey, 49 U.S.L.W. 4748 (U.S. June 17, 1981), No. 80-9011, ____

U.S. _____(1981).  In Secretary v. Waukesha Lime and Stone

Company, Inc., 3 FMSHRC 1702 (July 6, 1981), the Commission
decided that a refusal to permit an inspection is a violation of
the Act for which a penalty must be imposed.

In light of the foregoing, I find a penalty is warranted in
this case.  The respondent does not deny that he refused the
inspector access to conduct an inspection on his premises but
instead argues that the inspector should have read the posted
signs and stopped at the office prior to driving down to .the
crusher.  I am not persuaded that the respondent's position is
supported by the facts in this case.  The inspector denies seeing
the sign alleged to have been erected at the entrance and as
evidenced by photos submitted at the hearing (Exhs. R-l, R-2, R-3
and R-4).  It is difficult to believe these signs were not
noticed by the inspector, if they were actually at their alleged
location near the entrance to the property.  However, I have
carefully considered the conflicting testimony of inspector Funk
and Linebarger regarding the signs and conversations on April 22,
1981.  Based upon my observation of the witnesses at the hearing
and the evidence submitted, I find that the testimony of the
inspector to be more credible than that of Linebarger.  Even
assuming, however, that the signs were located as alleged by
respondent, entry onto the premises by the inspector ia not to be
predicated upon acquiring prior approval. This is a very small
operation and the crusher was located near the entrance.  It is
reasonable for the inspector to drive to that location to observe
the operation.  It does not appear reasonable and rational for
the respondent to refuse an MSHA inspection, if the only basis is
that the inspector may have parked in the wrong area, as alleged
by Linebarger, or driven by signs directed to "Visitors and
Salesmen".

PENALTY

The petitioner seeks a penalty against respondent of
$1,000.00 based upon a special assessment. For some unexplained
reason, the petitioner's records indicated that the respondent

86B refusal to take his crew inby the dangerboard on July 28
